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QUEENAN, Bankruptcy Judge

A debtor files under Chapter 7, is unsuccessful in an attempt to convince the court
that his largest creditor holds a contract claim rather than a nondischargeable fraud claim,
and also failsin his effortsto convert the case to Chapter 13. He then files under Chapter
13to obtainthebroader dischargeavailabletherefor fraud clams Thissecondfiling occurs
after his general Chapter 7 discharge enters but while the prior case remains open. In his
Chapter 13 plan the debtor proposes to devote all his disposable income to paying priority
tax debt in full and a5%dividend on the fraud claim. Hashe proposed theplan in bad faith
because of the 5% dividend and the occurrence of one or more of these prior events? That
isthe question here. It is one which has caused a split among circuits and is unresolved in
thiscircuit. We hold none of thesefactsisindicative of bad faith. Because the bankruptcy
court thought otherwise and denied confirmation, we vacate the court’ s order and remand.
I. FACTUAL BACKGROUND

The bankruptcy court’s findings and the record disclose the following. David
Sampson Keach (the“ Debtor”) operates ahome construction business as a sole proprietor.
In 1989 he entered into an agreement with Claire L. Kuzniar (*Kuzniar”) to remodel her
summer cottage and convert it into a year round residence. Before the project was
completed, Kuzniar complaned of defects in the home's construction and design. She
insisted upon their corretion. When the parties could not agree, the Debtor walked off the
job after having been paid $70,000.

Kuzniar sued in state court under counts for breach of contract and unfair and
deceptivetrade practices. In the subsequent jury trial the judge instructed the jury it could
find the Debtor liable for unfair and deceptive trade practices if it found he had
misrepresented hislevel of expertise and had effectuated a “bait and switch” with respect
to the parties written contract. The jury returned a verdict for Kuzniar on both counts. It
awarded aggregate compensatory damages of $76,000 under both counts, and punitive

damages of $30,000 under the count for unfair and deceptive trade practices. Judgment
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entered.

A month later the Debtor and his wife filed a Chapter 7 petition without appealing
thejudgment. Kuzniar countered by filing an adversary proceedingin the bankruptcy court
requesting judgment declaring her debt nondischargeable as a debt for “false pretenses, a
false representation, or actual fraud” within the meaning of section 523(a)(2) of the Code.
Shethen filed amotion for summary judgment, urging the court to apply principles of issue
preclusion based on the state court trial. Rejecting the Debtor’s contention that issue
preclusion should not apply because the jury had not found the required scienter, the
bankruptcy court granted themotion. See In re Keach, 204 B.R. 851 (Bankr. D.R.I. 1996).
The Debtor took no appeal. Heinstead gave notice of conversion of thecaseto Chapter 13.
On Kuzniar’ smotion, the court entered an order striking the noticeto convert on theground
the amount of the Debtor’ sliabilities at the filing date made him indigible for Chapter 13.
The Debtor unsuccessfully attempted to appeal. His discharge soon entered, discharging
him of all debt except the Kuzniar debt and certain federal income tax debt.?

The Debtor’ s attempted appeal of the order denying conversion consumed about a
year from the time the court declared the Kuzniar debt nondischargeable Kuzniar,
understandably, declined towait. She obtained ajudgment lien upon the Debtor’ shomeand
scheduled a sheriff's sale of the property. On February 11, 1998, shortly before the
schedul ed sales date, the Debtor commenced the present Chapter 13 case, thereby imposing
an automatic stay of thesale. The prior Chapter 7 case had at tha time not yet been closed,
apparently because of the Debtor’ s appellate efforts. His Chapter 13 schedules liged the
Internal Revenue Serviceasan unsecured priority claimant in the sum of $28,596 for income
taxes owed for 1993 through 1997. Total unsecured debt was scheduled at $188,813, of

'The appeal was initially unperfected, which resulted in adismissd. A later attempt to
appeal was withdrawn.

2See 11 U.S.C.S. § 523(a)(1) (Law. Co-op. 1997).
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which $180,000 was the Kuzniar claim, which had grown with interest.®

The Debtor’sinitial Chapter 13 plan, filed on March 5, 1998, proposed to pay the
priority federal income taxes in full, through monthly payments of $700, and to make a
$13,000 lump sum payment on all other claims.* On September 22, 1998, the court denied
confirmation because it believed the plan was not feasible and was not proposed in good
faith. See In re Keach, 225 B.R. 264 (Bankr. D.R.l. 1998). The Debtor then filed an
amended plan reflecting an upward adjustment on priority tax debt to $35,769, which was
to be paidinfull through 60monthly paymentsof $600. Theamended plan proposed paying
nonpriority unsecured debt, including the Kuzniar claim, by a $10,000 payment to the
Chapter 13 trustee within three days after confirmation.> Kuzniar objected to the amended
plan, contending it was not proposed in good faith. The Chapter 13 trustee objected on
groundsof lack of good faith and lack of feasibility. Attheevidentiay confirmation hearing
thetrustee withdrew his objection asto feasibility.® No party contended the Debtor wasnot
devoting all his projected three year disposable incometo plan payments. The court again

denied confirmation, thistime solely on theground the plan was not proposed in good faith.

*The other claims listed were municipal excise tax claims and federal income tax debt.
The schedules listed none of the clams discharged in the prior Chapter 7, including two small
claims secured by judicial liens on the Debtor’s home.

“The Chapter 13 trustee’ s fees were to come from both of these payments.

°The amended plan also indicated that $3,500 had been paid to the Chapter 13 trustee
prior to the plan’ sfiling, through monthly payments under the prior plan, which the Debtor
wished to be applied toward the trustee’ sfee. Both theinitial and amended plan proposed direct
monthly payments to the two holders of mortgages on the Debtor’s home.

®The Debtor had in the meantime filed amended schedules | and J concerning expenses
and income. Although the record does not contain these amended schedules, the transcript of the
confirmation hearing indicates income was increased, primarily through earnings of the Debtor’s
wife who had previously not worked outside the home. The source of the $10,000 lump sum
payment was aloan from afriend of the Debtor which the friend had committed conditional on
confirmation. He required the Debtor to make no payment on this loan until completion of plan
payments.
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II. BANKRUPTCY COURT’S DECISION

In denying confirmation on bad faith grounds the bankruptcy court in both its
decisionsconsidered eleven nonexclusivefactorswhich, asweshall see, anumber of courts
have employed to test good faith.” Initsfirst decision, which the court incorporated into its

second, the court emphasized gx factors it thought indicative of bad faith:

1. Thefiling of the Chapter 13 petition before the Chapter 7 case having been
closed.

2. The*“nominal” dividend.

3. The Debtor’s misrepresentation (apparently through counsel) that two
judicia liens on his home had been avoided in the Chapter 7 case.

4. The absence of any change in the Debtor’s circumstances between the
Chapter 7 and Chapter 13 filings.

5. The bulk of the debt being nondischargeable.

6. The Debtor seeking to accomplish in the Chapter 7 and Chapter 13 cases
together aresult that would not be possible in either alone.

The court particularly focused on the second and fifth factors, stating: “Under his
plan, Keachwill pay his$35,000 priority tax debt, and the mortgage on his $250,000 house,

but will pay virtually nothing to the defrauded creditor, ClaireK uzniar, whose claim exceeds

"The bankruptcy court considered the following deven factors: 1. The proximity in time
of the Chapter 13 filing to the Chapter 7 filing. 2. The percentage of proposed repayment. 3.
The debtor’ s past bankruptcy filings. 4. The debtor’s honesty in representing facts. 5. Any
unusual or exceptional problems facing the debtor. 6. The nature and amount of unsecured
clams. 7. Whether amajor portion of the claims sought to be discharged arises out of pre-
petition fraud or other wrongful conduct and the debtor proposes only minimal repayment of
those claims. 8. Whether, despite the most egregious pre-filing conduct, the plan represents a
good faith effort to satisfy creditors’ claims. 9. Whether the debtor has incurred some changein
circumstances between the filings that suggests a second filing was appropriate and that the
debtor will be able to comply with the terms of a Chapter 13 plan. 10. W hether the two filings
accomplish aresult that is not permitted in either Chapter standing alone. 11. Whether the two
filings are an attempt to manipul ate the bankruptcy system or are an abuse of the purpose and
spirit of the Bankruptcy Code.
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$180,000.”® The court also expressed displeasure with the Debtor' s testimony, saying:
“[H]edefersto hisaccountant and hiswife, and we do not have an adequate picture of what
isfact and what isfictionwhen it comesto the Debtor’ sbudget.”® In criticizing the Debtor’s
testimony the court did not find the Debtor had misrepresented facts concerning hisbudget,
only that he could not provide these facts.

Insummary, prescinding fromthistestimony and reducing thedecisontoitsessential
elements, the bankruptcy court had three grounds for its concluson that the plan was not
proposed in good faith: (1) thenondischargeability of the Kuzniar debt in Chapter 7, (2) the
5% dividend paid on it, and (3) thefiling of successive Chapter 7 and Chapter 13 petitions.
The Debtor contends these matters are not indida of bad faith.

III. MEANING OF REQUIREMENT OF “GOOD FAITH” PLAN PROPOSAL

Section 1325 of the Code contains the requirements for confirmation of achapter 13

plan.*® Among them is this seemingly innocuous condition:

8Decision of March 16, 1999, p.4.
°Id.

19Section 1325 provides:
(a) Except as provided in subsection (b), the court shall confirm aplan if —
(1) the plan complies with the provisions of this chapter and with the other applicable
provisions of thistitle;
(2) any fee, charge, or amount required under chapter 123 of title 28, or by the plan, to
be paid before confirmation, has been paid;
(3) the plan has been proposed in good faith and not by any means forbidden by law;
(4) the value, as of the effective date of the plan, of property to be distributed under
the plan on account of each allowed unsecured claim is not less than the amount that would be
paid on such claim if the estate of the debtor were liquidated under chapter 7 of thistitle on such
date;
(5) with respect to each allowed secured claim provided for by the plan —
(A) the holder of such claim has accepted the plan;
(B) (i) the plan provides that the holder of such claim retain the lien securing such
claim; and
(i) the value, as of the effective date of the plan, of property to be distributed
under the plan on account of such claim is not less than the allowed amount of such claim; or

-6-



the plan has been proposed in good faith and not by any means forbidden by
law . ...

11 U.S.C.S. § 1325(a)(3) (Law. Co-op. 1987).

In the absence of contrary evidence, and there is no relevant legislative history,
Congress presumably used the phrase “good faith” in its ordinary sense. Webster says it
means “a state of mind indicating honesty and lawfulness of purpose.”** Black offersthis
definition: “Good faith is an intangible and abstract quality with no technical meaning or

statutory definition, and it encompasses, among other things, an honest belief, the absence

(C) the debtor surrenders the property securing such claim to such holder; and
(6) the debtor will be able to make all payments under the plan and to comply with the
plan.

(b) (1) If the trustee or the holder of an allowed unsecured daim objects to the
confirmation of the plan, then the court may not goprove the plan unless, as of the effective date
of the plan —

(A) the value of the property to be distributed under the plan on account of such
claimis not less than the amount of such claim; or

(B) the plan provides that all of the debtor’ s projected disposable income to be
received in the three-year period begnning on the date that the first payment is due under the
plan will be applied to make payments under the plan.

(2) For purposss of this subsection, “ disposable income” means incomewhich is
received by the debtor and which is not reasonably necessary to be expended —

(A) for the maintenance or support of the debtor or a dependent of the debtor,
including charitable contributions (that meet the definition of “ charitable contribution” under
section 548(d)(3) to aqualified rdigious or charitable entity or organization (as that termis
defined in section 548(d)(4)) in an amount not to exceed 15 percent of the gross income of the
debtor for the year in which the contributions are made;and

(B) if the debtor is engaged in business, for the payment of expenditures necessary
for the continuation, preservation, and operation of such business.

(c) After confirmation of a plan, the court may order any entity from whom the debtor
receives income to pay all or any part of such income to the trustee.

11 U.S.C.S. § 1325 (Law. Co-0p. 1987 & Supp. 1999).

"WEBSTER'S THIRD NEW INTERNATIONAL DicTIONARY 978 (Merriam-Webster Inc.
1986).
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of malice and the absence of design to defraud or to seek an unconscionabl e advantage, and
an individud’s personal good faith is concept [sic] of his own mind and inner spirit and,
therefore, may not conclusively be determined by his protestationsalone . . . ."** Black
notwithstanding, there is one statutory definition which has broad commercial application.
The Uniform Commercial Code defines good faith as “honesty in fact in the conduct or
transaction concerned.” **

Decisions under Prior Act

That the good faith mandate of section 1325 imposes a standard of simple honesty
isconfirmed by decisionsunder the prior Bankruptcy Act. Theprior Actcontained asimilar
requirement of good faith in the proposal of a plan under its Chapter XI11.** Thereisno
reported caselaw construing thisgood faith confirmation requirement.**> But many decisions
applied the Act's mandate of good faith plan proposal which was contained in other

chapters.”® In all these decisions thecourts used the phraseinits ordinary sense of honesty.

12BLack’sLAw DiCTIONARY 623 (5th ed. 1979).

¥U.C.C. § 1-201(19). In asalestransaction involving a merchant, the Uniform
Commercial Code contains a definition of good faith having both subjective and objective
elements: “honesty in fact and the observance of reasonable commercial standards of fair dealing
inthetrade.” U.C.C. 8 2-103(b).

1See 11 U.S.C. § 1056(a)(4) (repealed 1978) (requiring court to be satisfied that “the
proposal and its acceptance arein good faith and have not been made or procured by any means,
promises or acts forbidden by this Act.”) See also 11 U.S.C. § 1051 (repealed 1978) (containing
same confirmation requirement).

®See 8 LAWRENCE P. KING, ET AL., COLLIERON BANKRUPTCY 1325.LH[1][4] at 1325-
62.3 (15th ed. rev. 1999).

'°See, e.g., American United Mut. Life Ins. Co. v. City of Avon Park, 311 U.S. 138, 144-
45 (1940) (when city’ s agent for solicitation of acceptances of its Chapter | X plan purchased
claims on his own account without disclaosure of this dual capacity, and then voted thoseclaims
in acceptance of plan, conduct deemed not in good faith); Gonzalez Hernandez v. Borgos, 343
F.2d 802, 805-06 (1st Cir. 1965) (Chapter X1I plan not proposed ingood faith if plan is vehicle to
place debtor’ s assets beyond reach of his dependent children); Texas Hotel Sec. Corp. v. Waco
Dev. Co., 87 F.2d 395, 399-400 (5th Cir. 1936), cert. denied, 300 U.S. 679 (1937) (no bad faith
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Occas onally, aparty would try to expand its meaning by alleging therewas a lack of good
faith when a debtor asserted rights under bankruptcy law. InZn re Koch,'" for example, the
debtor was accused of bad faith in filing achapter X1 petition for thepurpose of terminating
the administration of her property by an existing state court receiver. The court flatly
regjected this contention, stating “the debtor has a legal right to have her property
administered in bankruptcy.” '®

It was well established under the Act, therefore, that the mandate of good faith plan
proposal required only honesty in the debtor’ sconduct related to the plan or the case. Good
faith had nothing to do with the debtor’ sprepetition actions or the debtor’ sassertion of legal
rights.*

in voting of purchased claimsin rgection of plan in arder to advancebusiness interest of claim
purchaser to acquire lease rights in debtor’ s hotd); /n re Norman Fin. & Thrift Corp., 298
F.Supp. 336, 338 (W.D. Okla. 1969) (finding no evidence that acceptances of Chapter X1 plan
“were obtained by fraudulent or other means violative of the provisions, purpose or spirit of
Chapter XI); In re Stanley Karman, Inc., 279 F.Supp. 828 (S.D.N.Y. 1967) (no goad faith in
proposal of plan by Chapter XI debtor in possession in light of debtor s postpetition failure to
take action to enhance estate such as setting aside debtor’ s prepetition fraudulent transfers); /n re
Village Men's Shops, Inc., 186 F.Supp. 125, 129 (SD. Ind. 1960) (declining to find bad faith in
conduct of parties soliciting and accepting plan and observing that “ specific inquiry should be
whether, under the circumstances of the case, there has been an abuse of the provision, purpose,
or spirit of the chapter in the proposal and acceptance of the arrangement [under Chapter X1],”
citing 1 9.20 of the 14th edition of Collier containing ssme language); In re Morris, 246 F. 1021
(D. Mass. 1917) (composition not proposed by debtor in good faith where value of asses far
exceeded amount offered creditors and debtor misled creditors by placing low value on assetsin
bankruptcy schedules).

17116 F.2d 243 (2d Cir. 1940), cert. denied, 313 U.S. 565 (1941).
1814, at 246.

“Matter of Nathanson, 50 Am. B.R. 465, 471 (1941) (“good faith has to do with the
proposal of the arrangement and its acceptance and . . . [that] the matter of the conduct of the
debtor, prior to the commencement of these proceedings, is not involved.”).

-O-



Collier agreesthat the concept of good faith had thislimited meaning under the Act.*
But the fourteenth edition of Collier, published while the Act was in effect, used broad
languageto describethe Act case law, stating: “ Good faithitself isnot defined but generally
theinquiry isdirected to whether or not there has been an abuse of the provisions, purposes,
or spirit of Chapter X111 intheproposal or plan.”** Aswe shall see, thisvague statement has
been a source of misdirection in the Code' s case law.

Discharge Provisions of the Code

Since its enactment in 1978, the Bankruptcy Code has contained provisions on
discharge under Chapter 7 and Chapter 13 which are quite different. No discharge is
available in Chapter 7 for certain tax and student loan debt, or debts resulting from fraud,
embezzlement, larceny, breach of fiduciary duty or willful and mdicious injury to person
or property.?* Except for student loan debt astheresult of arecent amendment, all such debt
may be discharged in Chapter 132 There is, however, a quid pro quo for the expanded
dischargeavailable under Chapter 13. The debtor must devote all his projected disposable
income for three years to the plan’'s payments** The difference between the discharge

provisions of the two chapterslies at the heart of the problem here.

Pre-1984 Code Case Law on Nominal Payments or Debt Nondischargeable in

*See 9 JAMES WM. MOORE, COLLIERON BANKRUPTCY 19.20 n.8 (14th ed. 1978); See
also 8 LAWRENCE P. KING, CoLLIERON BANKRuUPTCY §1325LH[d] (15th ed. rev. 1999) (“In
general, cazes finding aladk of good faith under the Bankruptcy Act invaved debtor misconduct,
such as fraudulent misrepresentations or serious nondisclosures of material facts’ [footnotes
omitted]).

2110 JaMES WM. MOORE, COLLIERON BANKRUPTCY 1 29.06[6], at 339 (14th ed. 1978).
?2See 11 U.S.C.S. § 523(a) (Law. Co-op. 1997 & Supp. 1999).

»See 11 U.S.C.S. § 1328 (Law. Co-op. 1987 & Supp. 1999). Debts for alimony or child
support, and certain other debts, are not dischargeable in either chapter. See 11 U.S.C.S. 88
523(a), 1328(a) (Law. Co-op. 1987 & Supp. 1999).

24See 11 U.S.C.S. § 1325(b) (Law. Co-op. 1987 & Supp. 1999).
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Chapter 7
Decisionsunder the Code hav e dealt with all of the three essential factorsthat were

persuasiveto the bankruptcy court here— nondischargeability of debt in Chapter 7, asmall
dividend and successivefilings. Much of the Codecaselaw isconfounding, conflicting and
disingenuous. And, having started in thewrong direction, it gives insufficient recognition
to the effect of two 1984 amendments. With apologiesto Thoreau, who admired brevity,”
these decisions require extensive anaysis.

As originally enacted, the Codé€ s only financial requirement for confirmation was
that the plan be in the “best interests’ of creditors, that is, that it provide creditors with at
|east what they would get inaChapter 7 liquidation.® Therewas no mandatethat the debtor
devote all his projected three year disposable income to plan payments.*’

When adebtor’ s plan provided for azero or nominal dividend, creditorsin the early
yearsof the Code contended the proposal was not madein good faith. InBarnes v. Whelan
(In re Barnes),?® the debtor proposed full payment of debts she had co-signed with others
and a1% dividend on other debt. The court saw no lack of good faith. It observed that case
law under the Act employed the phrase in its ordinary sense of honesty. The court found
nothinginthewording of theCode or itslegidativehistory indicating that section 1325 uses
good faith in anything other than this ordinary and historic meaning. It concluded that

requiring acertain level of repayment would impose adefinition of good faith & oddswith

“In aletter to afriend, Thoreau said: “Not that the story need be long, but it will take a
long time to make it short.” THE OxFORD DICTIONARY OF QUOTATIONS 550:26 (3d ed. 1979).

?See Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 stat. 2549 (1978) (§
1325(4)).

2"See id.
28689 F.2d 193 (D.C. Cir. 1982).
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the phrase’ s meaning when Congress enacted section 1325(a)(3).”°

Most other circuitstook adifferent view of zero or nominal payment plans. Thefirst
of these decisions at the appeals court level was Tenney v. Terry (In re Terry).* The
debtors, whose monthly expenses exceeded their income and who had no secured debt,
proposed to pay nothing to their unsecured creditors Relying on the Collier passage
previously referred to and ignoring the Act case law, the court held the plan was an abuse
of the “spirit” of Chapter 13 and hence filed in bad faith.

In Goeb v. Heid (In re Goeb),** the debtors proposed to pay their secured and priority
creditorsin full andto pay 1% to unsecured creditors, which wasall they could afford. The
lower courts thought thiswas not in good faith. Labeling “good faith” an ambiguousterm,
the court of appealsfound guidancein American United Mutual Insurance Co.,* wherethe
Supreme Court ruled aplan was not proposed in good faith when acity’sagent for solidting
acceptances of its chapter 1X plan had purchased claims for his own account without
disclosureof thisdual capacity. Inholding the solicitation wasnot conducted in good faith,
the Supreme Court spoke of “equity and good conscience,” a phrase which the Goeb court
thought instructive. The Goeb court aso looked to the Collier passage directing an inquiry
into “whether or not there has been an abuse of the provision, purpose, or spirit of chapter
X1l in the proposal or plan.” It fashioned from all this the following standard: “A
bankruptcy court must inquire whether the debtor has misrepresented facts in his plan,
unfairly manipulated the Bankruptcy Code, or otherwise proposed his Chapter 13 planinan
inequitable manner.”** The bankruptcy court’s finding of bad faith had been based solely

#See id. at 199.

%9630 F.2d 634 (8th Cir. 1980).
%1675 F.2d 1386 (9th Cir. 1982).
2311 U.S. 138.

%675 F.2d at 1390.
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on the absence of substantial payment to unsecured, nonpriority creditors. In apreview of
decisionsto come, the court of appealsbelieved all “militating factors’ should betaken into
accountintheinquiryincluding, inthecase beforeit, the debtor havingno surplusinincome
after plan payments.* It remanded the case to the bankruptcy court for a consideration of
all such factors.

Deans v. O’Connell (In re Deans),* another zero payment case, came next. The
lower courts had ruled the plan was not proposed in good faith solely because of its zero
payment feature. The Fourth Circuit reversed and remanded, saying the proper inquiry
should beintothe“totality of thecircumstances,” including not only theplan’ szero payment
feature but also such factorsas* thedebtor’ sfinancial condition, the period of time payment
will be made, the debtor’s employment history and prospects, the nature and amount of
unsecured claims, the debtor’ s past bankruptcy filings, the debtor' s honesty in representing
facts, and any unusual or exceptional problems facing the particular debtor.” *°

Ravenotv. Rimgale (In re Rimgale) *" wasanother early court of appealsdedsion, the
first to involve debt which is nondischargeable in Chapter 7. The debtor there proposed a
36 month plan paying 11% on unsecured debt, which included tort debt probably
nondischargeable in Chapter 7 becauseit resulted from fraud or breach of fiduciary duty.
The lower courts confirmed the plan. The Seventh Circuit reversed and remanded.
Although nondischargeability of the debt in Chapter 7 was clearly wha most influenced the
court, it phrased the consideraions to be taken into account in this manner: “(1) Does the
proposed plan state [the Debtor’ s secured and unsecured debt accurately? (2) Doesit state

the debtor’ s expenses accurately? (3) Is the percentage of repayment of unsecured claims

¥See id. at 1390-1391.

%692 F.2d 968 (4th Cir. 1982)
*°Id. at 972.

%7669 F.2d 426 (7th Cir. 1982).
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correct? (4) If there are or have been deficiencies in the plan, do the inaccuracies amount
to an attempt to mislead the bankruptcy court? (5) Do the proposed payments indicate“a
fundamental fairness in dealing with on€'s creditors?’*®* The court daborated on what it
meant by “fundamental fairness,” saying the bankruptcy court should “ examine thetiming
of the bankruptcy filings, the proportion of the total unsecured debt that is represented by
the [state court] judgment, and the equities of classifying together ordinary consumer debt
and ajudgment debt arising out of intentionally tortious conduct.” >

United States v. Estus (In re Estus),* also decided in 1982, involved both a zero
payment plan and the proposed discharge of student |oan debt nondischargeablein Chapter
7. The lower courts found good faith in the plan proposal and confirmed the plan. The
United States, as holder of the student loan debt, appealed. The Eighth Circuit looked to a
long list of factors which has since been adopted by a number of other courts. It believed
agood faith inquiry should consider the following factors, in addition to the percentage of

the proposed payment:

(1) the amount of the proposed payments and the amount of the debtor’s
surplus;

(2) the debtor’ s employment history, ability to earn and likelihood of future
Increases in income;

(3) the probable or expected duration of the plan;

(4) theaccuracy of the plan’ sstatements of the debts, expensesand percentage
repayment of unsecured debt and whether any inaccuracies arean attempt to
mislead the court;

(5) the extent of preferential treatment between classes of creditors,

(6) the extent to which secured claims are modified;

(7) the type of debt sought to be discharged and whether any such debt is
nondischargeablein Chapter 7;

4. at 432-33[footnotes omitted].
%1d. at 433 n.22.
49695 F.2d 311 (8th Cir. 1982).
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(8) the existence of special circumstances such as inordinate medical
expenses;

(9) the frequency with which the debtor has sought relief under the
Bankruptcy Reform Act;

(10) the motivation and sincerity of the debtor in seeking Chapter 13 relief;
and

(12) the burden which the plan’s administraion would place upon the
trustee.**

Estus isthefirst court of appeals dedsion to expressly include as an indicator of bad
faith adebt’ snondischargeabilityin Chapter 7, which wasrelevant to thefactsbeforeit, and
the existence of multiplefilings, which was not. The court concluded by stating a*“ cursory
examinationof several factorsof the planintheinstant casereveals an apparent lack of good
faith.”** The several factorswere: (1) the 15 month duration of the plan, (2) the discharge
of adebt not dischargeable in chapter 7, and (3) the plan ignoring future income increases
that the debtor, afederal employee, would likely receive.”® Declining, however, to make a
de novo determination onthegood faith issue, the court reversed and remanded. Therewere

similar court of appeals decisons under the pre-1984 version of section 1325.* They

14 at 317.
21d.
See id.

*See, e.g., Gier v. Farmers State Bank (In re Gier), 986 F.2d 1326 (10th Cir. 1993) (no
error in bankruptcy court finding bad faith plan proposal under Estus factors where debtor failed
to discharge section 523(a)(6) debt in Chapter 7 and attempted to discharge same debt in Chapter
13); Metro Employees Credit Union v. Okoreeh-Baah (In re Okoreeh-Baah), 836 F.2d 1030 (6th
Cir. 1988) (dealing with debt resulting from “questionable conduct” of debtor in not recording
creditor’ s lien and permitting findng of bad faith based not on this conduct alone but on “totality
of circumstances’ including a prior bankruptcy filing); In re Chaffin, 816 F.2d 1070 (5th Cir.
1987), vacated, 836 F.2d 215 (5th Cir. 1988) (payment of 2% dividend debt resulting from
nondischargeable fraud warrants finding of bad faith when considered in conjunction with other
factors under standard of “totality of circumstances’); Public Fin. Corp. v. Freeman, 712 F.2d
219 (5th Cir. 1983) (affirming finding of good faith in proposa of zero payment to unsecured
creditors under standard of “totdity of ciracumstances’); Flygare v. Boulden, 702 F.2d 1344 (10th
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employed either the Estus factorsor its equivalent the “totality of the circumstances,” asthe
standard.

An early critic of this reasoning emerged in the person of Conrad K. Cyr, then a
bankruptcy judge for the District of Maineand now asenior judge on the Court of Appeals
of the First Circuit.* Pointing out that the best interests test imposed the only (at that time)
minimum dividend requirement, Judge Cyr could see no basis for courts creating another
minimum requirement out of whole cloth.*® He believed the established higorical meaning
of good faith gives no indication Congress intended the phrase to play a critical role in
determining a plan’s minimal permissible dividend.”” He was equally harsh on decisions
which held, despite the broad discharge available under section 1328(a), that a proposal to
discharge debt nondischargeable in Chapter 7 is an indicator of bad faith.*®* Judge Cyr
endorsed the proposal of the Naional Bankruptcy Conference to amend section 1325 by
adding a provision requiring the debtor to commit projected three year di sposable income
to plan payments.

1984 Amendment on Disposable Income

Due largely to efforts of Judge Cyr and the National Bankruptcy Conference,

Cir. 1983) (remanding under Estus factors because in denying confirmation bankruptcy court had
placed emphasis on minimal payment feature of debtor’s 3% plan); Kitchensv. Georgia R.R.
Bank & Trust Co. (In re Kitchens), 702 F.2d 885 (11th Cir. 1983) (remanding under Estus
factors question of confirmation of 10% plan in view dof record’ sindication of debtors
underestimation of income and overestimation of expenses).

“See Conrad K. Cyr, The Chapter 13 “Good Faith” Tempest: An Analysis and Proposal
for Change, 55 AmM. BANKR. L.J. 271 (1981).

48See id. at 274.
47See id. at 275-77.
“8See id. at 278.
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Congress in 1984 inserted subsections 1325(b)(1)(B) and 1325(b)(2).® Section
1325(b)(1)(B) now states that upon an objection being made to confirmation the plan shall
not be confirmed unlessit “providesthat all of the debtor’ s projected disposable income to
bereceived in thethree-year period beginning on the datethat thefirst payment isdue under
the plan will be applied to make payments under the plan.”*°

After alater amendment conceming charitable contributions, disposable income is

now defined asfollows:

(2) For purposesof thissubsection, “ disposableincome” meansincomewhich
is received by the debtor and which is not reasonably necessary to be
expended

(A) for the maintenance or support of the debtor or a dependent of the
debtor, including charitable contributions (that meet the definition of
“charitable contribution” under section 548(d)(3)) to aqualified religious or
charitable entity or organization (asthat term is defined in section 548(d)(4))
in an amount not to exceed 15 percent of the gross income of the debtor for
the year in which the contributions are made; and

(B) if the debtor is engaged in business, for the payment of
expenditures necessary for the continuation, preservation, and operation of
such business.*

Post-1984 Case Law on Nominal Payments and Debt Nondischargeable in Chapter 7

Since enactment of the 1984 amendment, some courts have recognized that a low

level of payment can nolonger be used asan indicator of bad fath. In Education Assistance

**Bankruptcy Amendments & Federal Judgeship Act of 1984, Pub. L. No. 98-353, 99 sta.
333 (codified as amended in scattered sections of 11 U.S.C. and 28 U.S.C.).

5011 U.S.C.S. § 1325(b)(1)(B) (Law. Co-op. 1987 & Supp. 1999).
5111 U.S.C.S. § 1325(b)(2) (Law. Co-op. 1987 & Supp. 1999).
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Corp. v. Zellner,* for example, the court had this to say about present section 1325; “This
section’s‘ ability to pay’ criteriasubsumes most of the Estus factors and allows the court to
confirm aplan in which the debtor uses all of his disposable incomefor three yearsto make
payments to his creditors.”>®

But many post-1984 decisions, particularly those involving debt nondischargeable
in Chapter 7, continue to list all the Estus factors, or a 9milar standard, with no apparent
recognition that matters relating to income, expenses and level of payments are now dealt
with by express Code language. In Neufeld v. Freeman >* the debtor, an art and antique
dealer, had sold articles consigned to her for sale and had pocketed the proceeds. She
initially filed under Chapter 7, but then converted the case to Chapter 13 after one of her
consignors filed a complant seeking to have his debt declared nondischargeable as debt
resulting from willful and malicious injury to property. The debtor’s Chapter 13 plan
proposed to pay about 30% of all unsecured debt. Thelower courts rgected the contention
of the creditor-condgnor that the nondischargeability of hisdebt in Chapter 7, together with
thedebtor’ sdischargein an old Chapter 13 proceeding, indicated the plan wasnot proposed
in good faith. The Fourth Circuit reversed and remanded because the lower courts had
“declined to consider” nondischargeability of the debt in Chapter 7 and the debtor’ s prior
dischargeunder Chapter 13.>° It reaffirmed its previous decision in Deans, which endorsed
the Estus factors. The Neufeld court stated that although the nondischargeability of a debt
in Chapter 7 “is not, standing alone, a sufficient basis on which to find bad faith . . . itisa

relevant factor to be considered in the § 1325(a)(3) good faith inquiry.”*® The court made

52827 F.2d 1222 (8th Cir. 1987).
*Id. at 1227.

>*794 F.2d 149 (4th Cir. 1986).
See id. at 153.

°Id. at 152.
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little effort, however, to hideits feelings on the matter of dischargeability, goingonto say:

Resort to the moreliberal discharge provisions of Chapter 13, though lawful
initself, may well signal an “abuse of the provisions, purpose, or spirit” of the
Act, especially where amajor portion of the claims sought to be discharged
arises out of pre-petition fraud or other wrongful conduct and the debtor
proposes only minimal repayment of these claims under the plan. Similarly,
a Chapter 13 plan may be confirmed despite even the most egregious pre-
filing conduct where other f actors suggest that the plan neverthel essrepresents
agood faith effort by the debtor to satisfy his creditors’ claims.®’

In In re Smith,*® the Seventh Circuit acknowledged the existence of the 1984
amendment on disposable income, but this made no difference in the result. The debtor
there had operated ahome repair business which “fleeced senior citizens by making repairs
which [the debtor] knew were not necessary.”*® The State of Indianaobtained judgment
against him on behalf of homeowners, whereupon the debtor filed under Chapter 13. He
listed the State as the holder of about half his unsecured debt. Although his plan applied
proj ected threeyear disposableincometo plan payments, unsecured debt received only a2%
dividend. The lower courts found the plan to have been filed in good faith. The Seventh
Circuit reversed and remanded. It recognized that under the 1984 amendment good faith
“does not reguire a specific amount or percentage of payments to unsecured creditors.” ®
But it nevertheless affirmed the “totality of the circumstances’ standard which it had
previously enunciated in Rimgale. Without citation of authority, the court staed: “The
definitionof good faith hashistorically not been limited to thedebtor’ saccurately disclosing

Id. at 153.
58848 F.2d 813 (7th Cir. 1988).
*Id. at 814.
Id. at 820.
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al material information on his plan and intending to fulfill it, but also to [sic] the factors
Rimgale sets out, including the ‘debtor’s motive in seeking Chgpter 13 relief’ and
‘ circumstances under which debts were incurred.’”®*

In Ohio v. Doersam (In re Doersam),” the debtor’s plan proposed a 19% dividend
on unsecured debt, mostly student loan debt which was nondischargeable in Chapter 7
unless its payment imposed an undue hardship on the debtor. Thelower courts had denied
confirmation, finding bad faith because of the proposed discharge of the student |oan debt
and because of the debtor’s “ questionable” budgeting of $400 as a monthly food expense
for herself, her working daughter and her grandchild. The Sixth Circuit affirmed based on
the Estus factors, with no recognition that many of these factorsare now covered by the
1984 amendment ondisposableincome. Thecourt did not, however, conceal thereal reason
for its decision. It said: “The bulk of [the debtor’s| unsecured indebtedness consists of
studentloanswhich would not have been dischargeabl e under Chapter 7. [ Thedebtor] made
absolutely no effort to repay these loans despite their long-term character, and despite the
fact that they wereinstrumental in her securing aposition paying approximately $24,000.00
per year.”®

The debtor in Solomon v. Cosby (In re Solomon)* was adoctor who had been sued
in state court by three former patients alleging sexual misconduct and claiming damages
totaling $160 million. Thisis conduct which if proven would likely establish the debt as
nondischargeable in Chapter 7 as debt resulting from willful and malicious injury to the
person. The debtor filed under Chapter 13 before the state court suit went to trial. With no

referenceto the intervening 1984 amendment on disposabl e income, the court affirmed the

°'1d. at 821.
62849 F.2d 237 (6th Cir. 1988).
*Id. at 240.
%467 F.3d 1128 (4th Cir. 1995).
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“totality of the circumgances’ standard set out in its prior decision in Neufeld. 1t reversed
and remanded so the bankruptcy court could consider whether there had been an “ abuse of
the provisions, purpose, or spirit of Chapter 13,” expressing its belief that a good faith
inquiry encompasses examination of a debtor’s prepetition conduct.®

The Third Circuit disagrees with thisline of cases It believesa good faith inquiry
should not consider the debtor’ s prepetition conduct or the nondischargeability in Chapter
7 of debt included under a Chapter 13 plan. InIn re Lilley,’ the United States Secret
Service, many years before, had seized the debtor’ s business assetsin the mistaken belief he
was a counterfeiter. Although the Service returned the assets when it discovered the
mistake, the debtor’ s business ultimately failed, which he attributed to the seizure. The
debtor thereafter refused to pay hisfederal income taxes. When the tax debt mounted and
legal efforts failed, he filed under Chapter 7. He was confronted with a bankruptcy court
order declaring the tax debt nondischargeable as debt “resulting fromwillful tax evason”
within the meaning of section523(a)(1)(C). Thedebt limitsfor digibility under Chapter 13
had in the meantime been increased, so the debtor soon filed under that chapter. Thedistrict
court dismissed the case because of the tax debt’ snondischargeability in Chapter 7. The
Fourth Circuit reversed because it believed the “totality of the circumstances’ standard
should be employed.®” Significantly, however, the court rejected the factor concerning
nondischargeability of debt in Chapter 7, saying it did so “[i]n light of In re Gathright . . .
"% Thedecisionin In re Gathrigh?® isathorough critique of caselaw employing the Estus

factorsor the totality of the circumgances standard. The court observed that factorshaving

®Id. at 1134.

%91 F.3d 491 (3d Cir. 1996).

%"See id. at 496.

%8See id. at 496 n.2.

%67 B.R. 384 (Bankr. E.D. Pa. 1986).
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to do with the debtor’s income, expenses and prior filings are inconsistent with Code
provisions inserted in 1984, and the factor concerning Chapter 7 nondischargeability
conflicts with the broad discharge expressly granted by section 1328(a)."”

Case Law on Multiple Filings

The bankruptcy court in the present casethought it bad faith for the Debtor tofile his
Chapter 13 petition after his Chapter 7 filing without experienang any change of
circumstances. Thecourt stated: “ Thedebtor hasnot incurred new debt nor isit foreseeable
hisincome will be supplemented by a source other than that of his house framing business’
[footnote omitted].”*

Ashas been seen, included among the Estus factorsis “the frequency with which the
debtor has sought relief under Bankruptcy Reform Act . .. .” " Prior bankruptcy filings are
also in the general mix of the“totality of the circumgances’ standard.” The present case
concerns a special category of successive filings, the filing of a Chapter 7 case which
dischargesall but section 523 nondischargeabledebt, followed by thefiling of a Chapter 13
case designed to handle the remaining debt. And the Chapter 13 filing here occurred while
the Chapter 7 case remained open.

Johnson v. Vanguard Holding Corp. (In re Johnson)™ is the only court of appeals
decision where bad faith was alleged to be present solely because of multiplefilings, there

the filing of successive Chapter 13 cases. The lower courts had refused to confirm the

See also Nel'son v. Ead ey (In re Easley), 72 B.R. 948 (Bankr. M.D. Tenn. 1987) (not
bad faith for debtor to file chapter 7 case, convert case to Chapter 13 after debt is dedared
nondischargeable, and then propose to discharge same debt under Chapter 13).

"Decision of September 22, 1998, p.8.
"?Estus, 695 F.2d at 317.

8See, e.g., Neufeld, 794 F.2d at 152.
74708 F.2d 856 (2d Cir. 1983).
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debtor’s Chapter 13 plan because they found bad faith present due to the debtor having
commencedthe case shortly after her prior Chapter 13 casewasdismissed following defaults
inplan payments. The Second Circuit rejected the contention that thetwo filingsconstituted
bad faith per se. The court noted that nothing in the Code (as it then read) precluded
repetitiousfilings. Observing that the debtor asserted she had lost her job since the first
filing, the court remanded the case for the bankruptcy court to consider whether she had
suffered a change in circumstances justifying her prior defaults and her second filing.
Johnson washanded down beforethe 1984 legislation. That |egislation covered more
than the topic of disposable income. It also dealt with multiple filings by adding Code

section 109(f), now 109(g), which provides as follows:

(g9) Notwithstanding any other provision of this section, no individual
or family farmer may be a debtor under this title who has been a debtor in a
case pending under thistitle at any time in the preceding 180 days if —

(1) the case was dismissed by the court for willful falure of the
debtor to abide by orders of the court, or to appear beforethe court in proper
prosecution of the case; or

(2) the debtor requeged and obtained thevol untary dismissal of
the case following the filing of arequest for relief from the automatic stay
provided by section 362 of thistitle.”

InJohnsonv. Home State Bank’® the question before the Supreme Court waswhether
a debtor can include a mortgage lien in a Chapter 13 plan after the persona obligation
secured by the lien has been discharged in aprior Chapter 7. The Court first concluded that
such amortgagelienisa*“claim” subject to incluson in a Chapter 13 plan.”” It then dealt

with the contention that even though a nonrecourse lien might normally be considered a

®11 U.S.C.S. § 109(g) (Law. Co-op 1997).
8501 U.S. 78 (1991).
""See id. at 82-87.
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claim, it should not be so considered when it is merely the remainde of an obligation for
which the debtor’ spersonal liability hasbeen discharged in a prior Chapter 7 case. Serial
filingsunder Chapters 7 and 13, the mortgagee asserted, evadethe limits Congressintended
to place on these remedies.” The Court noted the express filing prohibition contained in
section109(g). It alsoreferredto section 727(a)(8) and section 727(a)(9), whichplacelimits
on successive discharges under Chapter 7. The Court believed that the absence of alike
statutory prohibition against successive Chapter 7 and Chapter 13 filingsindicatesCongress
did not wish to categorically foreclose thebenefit of Chapter 13to one who has previously
received relief under Chapter 7.”° The Court was careful to observe, however, that creditors
have the benefit of dl the various requirementsfor the confirmaion of a Chapter 13 plan,
including the provisions on best interests of creditors, disposable income, good faith and
feadbility. The Court declined to deal with the issuesof good faith and feasibility because
the lower courts had not addressed them, leaving these questions for consideration on
remand.*

Prior to the Court’s decision in Johnson v. Home State Bank, courts of appeal had
differed on whether amortgage lien remaining after discharge of the underlying obligation
in Chapter 7isa"“claim” subject to being dealt within a subsequent Chapter 132" In two of

these decisions, In re Saylors® and In re Metz,* it was also contended the Chapter 13 plan

8See id. at 87.
®See id.
80See id. at 88.

8 Compare Home State Bank v. Johnson (I re Johnson), 904 F.2d 563 (10th Cir. 1990),
rev’d, 501 U.S. 78 (1991) (lien not a*“claim”), with Jim Walters Homes, Inc. v. Saylors (In re
Saylors), 869 F.2d 1434 (11th Cir. 1989), and Downey Sav. & Loan Ass'nv. Metz (In re Metz),
820 F.2d 1495 (9th Cir. 1987) (liena*“claim”).

82869 F.2d 1434 (11th Cir. 1989).
#3820 F.2d 1495 (9th Cir. 1987).
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was not proposed in good faith. Both cases involved only mortgage debt, with no
complication of nondischargeability under Chapter 7. In both, the bankruptcy court found
good faith and the court of appealsleft thisundisturbed. Neither the Saylors nor Metz court
could find any statutory prohibition against the successive filings. In Saylors the district
court had found bad faith as a matter of law because the debtor filed his Chapter 13 case
while the Chapter 7 case remained open but after the discharge had entered. The court of
appeals saw no bad faithinthis. It recognized that for practical reasonsthereisoften adelay
in closing aChapter 7 case. Initsview, to prevent adebtor fromfiling a Chapter 13 petition
during the period of delay collideswith theintent of Congressto make Chapter 13 available
to eligible debtors.®* In upholding the bankruptcy court’ sdecision, the Saylors court used
the Estus factors and the Metz court employed the “totality of the circumstances” test.
The bankruptcy court in the present case thought it was indicative of bad faith that
not only did the Debtor file aChapter 13 case following a Chapter 7 filing, but also that he
did so while the Chapter 7 case remained open, albeit after the Debtor’ s general Chapter 7
discharge had entered. Although not a ways treating the question in terms of good faith,
courts have split on whether it is permissible for a debtor to filea new case whilehis prior

case remans open.** Some courts permit the second filing if a discharge hasnot issued in

#See Saylors 869 F.2d at 1438.

%See, e.g., Turner v. Citizens Nat'| Bank (In re Turner), 207 B.R. 373 (2d Cir. BAP
1997) (leaving aside question of bad faith, filing of Chapter 13 case to obtain stay of foreclosure
while prior Chapter 7 case remains open and no discharge has issued, rather than converting
Chapter 7 case, areates cause for dismissal); In re Cowan, 235 B.R. 912 (Bankr. W.D. Mo. 1999)
(where chapter 7 trustee demanded car and to retain car debtor filed Chapter 13 while Chapter 7
case remained open but after chapter discharge had issued, second filing not cause for dismissal);
Norwalk Sav. Society v. Pela (In re Peia), 204 B.R. 310 (Bankr. D. Conn. 1996) (second filing,
where discharge has previously entered, deemed a factor in inquiry on good faith); /n re Spectee
Group, Inc., 185 B.R. 146 (Barkr. S.D.N.Y. 1995) (same); In re Aichler, 182 B.R. 19 (Bankr.
S.D. Tex. 1995) (same); In re Keen, 121 B.R. 513 (Bankr. W.D. Ky. 1990) (per se prohibition of
second filing); In re Bodine, 113 B.R. 134 (Bankr. W.D.N.Y. 1990) (same); In re Heywood, 39
B.R. 910 (Bankr. W.D.N.Y. 1984) (same).
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the first case®® They distinguish the Supreme Court’s decision in Freshman v. Atkins.®
There, the debtor’ sdischargein hisfirst case was contested. The contest was still pending
when hefiled asecond petition requesting adischarge of new debtsaswell asthoseincluded
in hisfirst petition. Thelower courts had denied adischarge asto the old debts and granted
it asto the new debts. The Supreme Court affirmed, stating: “Denid of adischarge from
debts provable, or failureto apply for it within the statutory time, bars an application under
a second proceeding for discharge from the same debts.” *

A number of decisions deal with amore common problem— thefiling of a Chapter
13 petition in order to discharge debt which was not dischargeable in the debtor’s prior
Chapter 7 case. Most look to the Estus factors or their equivalent, the “totality of the
circumstances.” But the nondischargeability of debt in Chapter 7 is obviously the factor
whichismost important to these courts. In Pioneer Bankv. Rasmussen (In re Rasmussen),”
adecision cited by the bankruptcy court in the present case, the bankruptcy court had ruled
that a $25,000 debt owed a bank was nondischargeable as a debt due to fraud. Some
$75,000 of other unsecured debt was discharged. The debtor filed a Chapter 13 petition
weeksafter his Chapter 7 case was closed and proposed to pay a 1.5% dividend to the bank,
then his only unsecured creditor. Finding good faith, the bankruptcy court confirmed the
plan. Thedistrict court affirmed, but the Tenth Circuit reversed. It referred to the eleven
Estus factors, although it recognized the Estus circuit had modified those f actorsin light of
the 1984 amendment.*® Stating it was goplying astandard of “totality of the circumstances,”
the court concluded that the plan had not been proposed in good faith. It said:

8See, e.g., In re Cowan, 235 B.R. 912 (Bankr. W.D. Mo. 1999).
87269 U.S. 121 (1925).

®8d. at 123.

89888 F.2d 703 (10th Cir. 1989).

OSee id. at 704.
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Wereach this conclusion because the Chapter 13 filing was amani pulation of

the bankruptcy system in order to discharge a Sngle debt for de minimus

payments under a Chapter 13 plan which was ruled not dischargeable under

animmediately previous Chapter 7 filing, when thedebtor could not originally

meet the jurisdictional requirements [as to debt limits] of Chapter 13.”*

After Rasmussen, bankruptcy appellate panel decisionsinthe Tenth Circuithave gone both
ways on similar facts, depending ontheinitial “finding” of the bankruptcy judgeasto good
faith.*

The bankruptcy court in the present case also cited In re Cushman,” which did not
involve debt nondischargeable in Chapter 7. The debtor’ s problem therewasa$15,845.17
claim owed Ford Motor Credit Company secured by her car. The dischargein the debtor’'s
Chapter 7 case left her with only thislien. She soon filed a Chapter 13 petition, saying she
had stopped making her car payments because of upcoming dental expenses.** Her Chapter
13 plan proposed to pay Ford $9,263, the value she placed on the car, over 48 months.
Although no party claimedthe debtor wasnot devoting al her disposableincometo theplan
(the Chapter 13 trustee recommended confirmation), the court voiced its doubts on this.*

The court also believed she or her counsel had planned the subsequent filing of the Chapter

*'Id. at 706.

2Compare Davisv. Mather (In re Davis), 239 B.R. 573 (10th Cir. BAP 1999)
(bankruptcy court finding of bad faith in case involving debt nondischargeable in prior Chapter 7
upheld as not clearly erroneous against contention that bankruptcy court considered only the
factor relating to successive filings), with Mason v. Young (In re Y oung), 237 B.R. 791 (10th
Cir. BAP 1999) (bankruptcy court’s finding of good fath upheld as not clearly erroneous under
totality of circumstances standard, notwithstanding presence of debt nondischargeable in prior
Chapter 7).

93217 B.R. 470 (Bankr. E.D. Va. 1998).
%See id. at 473.
%SSee id. at 473-74, 477-78.

-27-



13 petition when she commenced her Chapter 7 case®® It made no mention of the effect of
the 1984 legislation upon the Estus-type factors. Although conceding that a so-called
“Chapter 20" case is not “prohibited per se,” the court believed such acaseis*not favored
and must beclosely scrutinized.”®” It set forth alist of factorswhichit thought wererelevant
to Chapter 20 cases. These factors were also referred to by the bankruptcy court below %
Most troubling to the Cushman court was the debtor’ s attempt “to accomplish through a
chapter 20 what simply isnot permitted in either chapter standingalone,” namdy, stripping
down Ford'slien to its replacement value. The court was also concerned with the absence
of any change in the debtor’s circumstances between the two filings, as well as the zero
payment to unsecured creditors (because none existed).*® Inlight of all this, the courtfound
bad faith.*®

A “Chapter 20" case seems to have the best chance of success if it involves no

guestion of Chapter 7 nondischargeability, no strip-down of alien and no initid design on

%See id. at 473.
Id. at 476.

%®These are;

1. The proximity in time of the chapter 13 filing to the chapter 7 filing.

2. Whether the debtor has incurred some change in circumstances between the
filings that suggests a second filing was appropriate and that thedebtor will be ableto comply
with the terms of a chapter 13 plan.

3. Whether the two filings accomplish aresult that is not permitted in either
chapter standing alone.

4. Whether the two filings treat creditors in afundamentally fair and equitable
manner or whether they are rather an atempt to manipulate the bankruptcy system or are an
abuse of the purpose and spirit of the Bankruptcy Code.

9See Cushman, 217 B.R. at 479.

198ee also In re Craig, 222 B.R. 266 (Bankr. E.D. Va. 1998) (finding bad faith in strip-
down Chapter 20 case for similar reasons).
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the part of the debtor to file both cases.'® The presence of any one or more of these
circumstances can be fatal to the debtor.*®> Some courts, however, are not troubled by a
Chapter 13 case involving debt nondischargeable in Chapter 7. In In re Dickerson'® the
court observed that under Johnson v. Home State Bank there is no categorical bar to
successivefilings. The court saw nothing wrong with the debtor taking advantage of the
broader discharge available in Chapter 13."°* The vague parameters of the “totality of the
circumstances’ standard, which was controlling under circuit precedent, allowed the court
to find good faith by considering such matters as the debtor’ s conservative life style.
IV. CONCLUSION

The conclusion from all this seems inescapable. The meaning of the term “good
faith” has gone far afield from that intended by the drafters of the Bankruptcy Code.
Applying individualized standards of moralistic decision-making reserved only for
Congress, many courts have interpreted “good faith” to mean fairness to creditors as
determined by the court. But fairness is a relative term, and there is no evidence that
Congress intended that courts apply such a fairness standard to each Chapter 13 plan. To
the contrary, as pointed out by the writers,'* many of the factors employed in the case law
have been preempted by contrary judgments explicitly made by Congress.

Webeginwith basics The meaningof good faithissimplehonesty of purpose. This

18ee, e.g., In re Waters, 227 B.R. 784 (Bankr. W.D. Va. 1998) (finding good faith).

1928ee, e.g., In re Jahnke, 146 B.R. 830 (Bankr. E.D. Cal. 1992) (bad faith found based on
zero payment on claim ruled nondischargeable in prior Chapter 7 cese).

103232 B.R. 894 (Bankr. E.D. Tex. 1999).
104See id. at 897.

1%5See 8 LAWRENCE P. KING, ET AL., COLLIERON BANKRUPTCY 11325.04 (15th ed. rev.
1999); 1KEeITH M. LUNDIN, CHAPTER 13 BANKRUPTCY 88 5.14-5.18 (1992); Bradley M. Elbein,
The Hole in the Code: Good Faith and Morality in Chapter 13, 34 SAN DIEGO L. REV. 439
(1997); Ellen M. Horn, Good Faith and Chapter 13 Discharge: How Much Discretion is Too
Much?, 11 CARDOZO L. REv. 657 (1990).
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isthe phrase’s common English meaning. It isalso how the phraseisused in commercial
law. And, if there can beany doubt that this wasits meaning intended by Congress when
it passed the Code, that doubt is resolved by examination of decisions under the prior Act.
In applying the same good faith requirement under the prior Act, courtslooked only to the
honesty of the debtor’s postfiling conduct. They did not concern themselves with the
debtor’s prefiling conduct or the “purpose or spirit” of bankruptcy law. If Congress
intended to change this pre Code approach, we must presume Congress would have
expressed that intent.**®

Thecontrary view of goodfaith, so prevalent in the caselaw, is blatantlyinconsistent
with a debtor’s clear statutory rights. Section 1328 expressly grants a debtor adischarge
even if the debts result from conduct such as fraud and hence are nondischargeable in
Chapter 7. Section 1325 expressly requires a debtor only to devote al projected three year
disposable income to the plan and provide creditors with at least what they would get in
Chapter 7. And the Code contains no prohibition againg the debtor filing a Chapter 13
petition after aChapter 7 case, not even aprohibition against filing whilethe Chapter 7 case
remains open.

No theory of statutory interpretation, not the textualist school, not the intentionalist
school nor any other, supports a contrary reading of these Code sections. The Estus line of
decisions represents pure judicial legislation. One might disagree with the policy choices
made by Congress in permitting a broad discharge under Chapter 13, or in placing only
limited restrictions on successive filings. But those choices having been made and clearly

expressed, courts are bound to enforce them. Any contrary interpretation would establish

1%Midlantic Nat'| Bank v. New Jersey Dep't of Envtl. Protection, 474 U.S. 494, 501
(1986).
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nonstatutory eligibility requirements for Chapter 13.*

Thiscaseisreminiscent of what was beforethe Supreme Court in Toibb v. Radloff.**®
The debtor there wasan unemployed consultant who had converted his Chgpter 7 case to
Chapter 11. It was contended that to qualifyfor relief under Chapter 11 a debtor must have
business operations. Apparently divining the “spirit” of Chapter 11, some courts had so
held.**® But the Supreme Court found no provision in the Coderequiring the presence of
a business for digibility under Chapter 11. It noted the availability of Chapter 11 to a
“person.” **° It regarded the“ plain language” of the statute as compelling.* Referencesin
legislative history to debtors engaged in business were unpersuasive to the Court. It
believed these reflected no more than a congressional expectation that parties engaged in
business would constitute the bulk of Chapter 11 debtors.**> Much the same can be said of
thereferencein the Code’ slegislative historyto the bankruptcy policy favoring afresh start
for the “honest” debtor, a reference which has been seized upon by some courts to deny
Chapter 13 relief for adebtor guilty of prefiling misconduct.™

Thedecisionsfinding bad faith from circumstances such asthose present in this case

do so in a fashion which attempts to obscure their true basis, usually disapproval of the

97Indeed, the identical standard is also employed to determine whether a Chapter 13 case
should be dismissed for abad faith filing. See, e.g., In re Love, 957 F.2d 1350 (7th Cir. 1992)
(applying standard of “totality of the circumstances’).

198501 U.S. 157 (1991).

198ee, e.g., Wamsganz v. Boatmen’s Bank, 804 F.2d 503 (8th Cir. 1986).
119See Toibb, 501 U.S. at 160-61.

HSee id. at 160.

2Courts continue, however, to dismiss Chapter 11 cases as bad faith filingsif the debtor
has no on-going business operations. See, e.g., In re Double W Enters., Inc. 240 B.R. 450
(Bankr. M.D. Fla. 1999).

13See, e.g.,Handeen v. LeMaire (In re LeMaire), 898 F.2d 1346, 1352 (8th Cir. 1990).
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debtor’ s conduct which created the debt. Courts use the Estus factors as a screen for their
real rationale. Andthey call thegood faithissueaquestion of fact. They employ theclearly
erroneousruleto affirm or reverse, whichever isconsistent with their notion of thedesirable

result.”* But matterssuch asthe scopeof adischarge or the minimum permissible dividend

114 Perhaps the most striking example of this misuse of the clearly erroneous ruleisthe
Eighth Circuit’ sen banc decision in In re LeMaire, 898 F.2d 1346 (8th Cir. 1990), which vacated
aprevious decision by adivided panel of the same court, Handeen v. LeMaire (In re LeMaire),
883 F.2d 1373 (8th Cir. 1989). The debtor’s Chapter 13 filing, his only filing, was prompted by
a $50,000 civil judgment resulting from conduct for which he was criminally convicted of
aggravated assault. The debtor’ s plan proposed to pay the judgment, and other unsecured delx,
through $500 monthly installments over five years, which amounted to a dividend of 42.3%. The
bankruptcy court examined the Estus factors and, in light of the broad discharge available under
section 1328, found the plan to be proposed in good faith. It observed that the debtor had served
acriminal sentence, was getting back on his feet professionally and financially, and was entitled
to afresh start, the cornerstone of bankruptcy law. In the panel decision, a majority of the panel
believed the bankruptcy court’s “factual findings support itsconclusion that [thedebtor’ 5]
proposed plan was not an abuse of the bankruptcy laws.” 883 F.2d at 1380.

The en banc court disagreed. Although recognizing that the 1984 legislation on
disposable income had modified the process of determining good faith, the court believed there
was still “preserved the traditional ‘totality of circumstances’ approach with respect to the Estus
factors not addressed by legislative amendments.” 898 F.2d at 1349. The court acknowledged
that the bankruptcy court had examined in detail each of the eleven Estus factors. But the court
expressed particular concern about two of these factors — the nondischargeability of the debt in
Chapter 7 and the debtor’ s “motivation and sincerity in seeking Chapter 13 relief.” Id. at 1350.
The court observed that in evaluating the debtor’ s motivation and sincerity the bankruptcy court
had balanced thevictim’s desire for compensation against the debtor’ s desire for a fresh start,
and had found the latter to outweigh the former. Thecourt thought thisanalysis “fails to properly
consider the strong public policy factors, inherent in the Bankruptcy Code, which are implicated
in discharging this debt and gives undue emphasis to the fact that the statutory terms governing
Chapter 13 petitions do not expressly make a debt resulting from awillful and malicious injury
nondischargeable.” Id. at 1351. It concluded the bankruptcy court’s finding of good faith “was
clearly erroneous because the evidencebefore the court regarding [the debtor’s] good faith was
so ‘implausible on its face that a reasonable factfinder would not credit it.”” /d. The court
denied that its decision rested on policy grounds alone. See id. at 1352. It believed the decision
to be consistent with the bankruptcy policy favoringafresh start for the “honest” debtor. 7d.
Three dissenters correctly asserted the court was actually holding, under the guise of the dearly
erroneous rule, that a plan proposing payment on debt resulting from a heinous crimeis not, asa
matter of law, proposed in good faith. See id. at 1354. The dissenters observed that section 1325
requires only that the plan be proposed in good faith, not that the debt be incurred in good faith.
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do not involve factual issues. They concern legal rights.

Thereisafurther defect in the standard consisting of the Estus factors. In employing
diverse factors and permitting a court to rely upon any one or more of the factors, the
standard provideslittle guidance, as hasbeenobserved.**> One court hasdescribed working
under the Estus standard thisway: “The trick seems to be in not placing too much weight
on any single factor, but in the court’slooking & how anumber of factorsin any given case
operate together to betray a plan proposed in bad faith.”**®* The public and the bar deserve
something better then thislegerdemain. To the extent the nature of a question allows, the
rule of law should be alaw of clear rules.*

It was error for the bankruptcy judge here to take a jaundiced view of the Debtor’s
second filing because it was made while the prior Chapter 7 case remained open. The Code
contains no mandate against such a second filing. There is no indication in the record,
moreover, that at the time of the Chapter 13 filing property claimed as property of the
Chapter 13 estate was still property of the Chapter 7 estate. And, as we have seen, many
courts permit such afiling if it is made after the discharge entersin the prior case, whichis
our situation. Thereisno question here, asthere was in Freshman v. Atkins,™*® of a debtor
attempting to relitigate in his second filing a pending contest over the discharge of debts
included in his first filing. As we have aso seen, some courts, like the bankruptcy court
here, require a change in circumstances to justify the second filing. Such a requirement

satisfiesthe concern that adebtor have an honegsy of purposeinfiling the second case. The

15See Richard E. Coulson & Alvin C. Harrell, 1995 Consumer Bankruptcy
Developments, 51 Bus. LAw. 957, 967 (1996) (standard of “totality of circumstances’ provides
little meaningful guidance).

"8I re McLaughlin, 217 B.R. 772, 775-76 (Bankr. W.D. Tex. 1998).

See, e.g., Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. Rev. 1175
(1989) (criticing “totality of the circumstances’ as legal standard in various contexts).

118269 U.S. 121 (1925).
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Debtor here did have a change in circumstances, although the bankruptcy court thought
otherwise. In fact, he had two changes of circumstances between the first and the second
filing. Kuzniar was about to havethe sheriff sell the Debtor’ shome. And the Kuzniar debt
had been declared nondischargeable under section 523(a)(2)(A). Thereisthereforeno lack
of good faith because of this second filing even under an expansive view of good faith.
Moreover, the Debtor did his best to avoid the second filing by attempting to convert the
Chapter 7 case to Chapter 13. His second filing is thus quite different from the situation
where adebtor filesasecond timein order to obtain reimposition of the automatic stay after
having unsuccessfully opposed alifting of the stay in the prior case."*

It was aso error for the bankruptcy judge here to see bad faith in the Debtor’s
Chapter 13 plan because it promised creditors |ess than what the bankruptcy judge thought
they deserved on account of the Debtor’ s prefiling conduct. 1n Section 1325, Congress set
the minimum dividend by employing the disposable income and the best interests tests.
Congress having spoken, no judge may raise the bar.

And it was error for the bankruptcy judge to treat asan indicator of bad fath the
proposed discharge of debt which was nondischargeable in the Debtor’s Chapter 7 case.
Congress has spoken clearly in Section 1328 by providing for the dischargeof debt deemed
not dischargeable in Chapter 7. No judge may overide Congress's decision to do so,
regardless of the judge's distaste in participating in the discharge of a debt immorally
incurred. Right and wrong are theprovince of judges, but only within the parameters set by
the legislative branch.

We do not hold today that an examination of the surrounding circumstances is
inappropriate in determining whether adebtor hasmet the good fai th requirement of section

1325. Even the smplistic word “honesty” can be elastic in its perception and application,

198ee, e.g., Turner v. Citizens Nat’| Bank (In re Turner), 207 B.R. 373 (2d Cir. BAP
1997) (finding cause for dismissal of second filing where purpose of filing was reimposition of
stay whose lifting debtor had unsuccessfully opposed in first case).
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subsumingasit doesthe elusive element of “intent” which can bejudged only by examining
surrounding circumstancessuch asthe debtor’s candor with creditors and the court. But we
do say that courts must be very careful not to allow the freedom of such an examination to
seduce them into a moralistic override of Congress' determinations. A review of the
surrounding circumstances should and mug be limited to an examination of only those
circumstanceswhich are relevant. The impact of the debtor’s prefiling conduct upon the
dischargeability of debt had the case been filed under Chapter 7 is not a factor which is
relevantto good faith. Nor isthefiling of a Chapter 13 case after aprior Chapter 7 case and
following a change of circumstances, such as a change in the debtor's financial
circumstances or aruling of nondischargeability in the Chapter 7 case.

Here, the bankruptcy judgewoveimpermissible considerationsinto hisfindings. We
are inclined to say that, absent those considerations, there is no remaining obstacle to
confirmation. Y et, therecord isnot sufficiently clear for usto makethat determination. We
therefore VA CATE the bankruptcy court’ sorder denying confirmation of the Debtor’ splan
and REMAND the case to that court for further proceedings consistent with this decision.

SO ORDERED.
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